SUPREME COURT OF WISCONSIN

Case No.: 96- 3269-D
Complete Title
of Case:
In the Matter of Disciplinary Proceedi ngs
Agai nst Sara Lee Johann, Attorney at
Law.
DI SCI PLI NARY PROCEEDI NGS AGAI NST JOHANN
Opinion Filed: February 24, 1998

Submitted on Briefs:
Oral Argument:

Source of APPEAL
COURT:
COUNTY:
JUDGE:

JUSTICES:
Concurred:
Dissented:
Not Participating:

ATTORNEYS:



No. 96-3269-D
NOTI CE

This opinion is subject to further editing and
modification. The final version will appear in
the bound volume of the official reports.

No. 96-3269-D

STATE OF W SCONSI N : I N SUPREME COURT

FILED

In the Matter of Disciplinary Proceedi ngs

Agai nst SARA LEE JOHANN, Attorney at Law. FEB 24, 1998

Marilyn L. Graves
Clerk of Supreme Court
Madison, WI

ATTORNEY di sci plinary proceedi ng. Attorney’s i cense

suspended.

11 PER CURIAM W review the recommendation of the
referee that the license of Attorney Sara Lee Johann to practice
law in Wsconsin be suspended for six nonths as discipline for
prof essional m sconduct. That m sconduct consisted of making
statenents concerning two circuit court judges wth reckless
disregard of the truth or falsity of those statenents, engaging
in offensive conduct, failing to make diligent effort to conply
with a discovery request in the course of litigation in which she
was a party, know ngly disobeying an obligation under the rules
of the court in the course of appellate litigation, acting in the
appellate matter w thout the necessary |egal know edge, skill
and thoroughness of preparation, presenting, participating in
presenting and threatening to present crimnal charges solely to
gain an advantage in a civil matter, and failing to cooperate
with the Board of Attorneys Professional Responsibility (Board)

inits investigation into her conduct.
1
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12 We determ ne that a six-nonth |icense suspension is the
appropriate discipline to inpose in light of the nature and the
extent of Attorney Johann’s professional msconduct established
in this proceeding. Her wunwarranted accusations against two
judges and her attenpt to use the crimnal justice systemto harm
those to whom she was personally opposed are particularly
serious. Before her license can be reinstated following the
| icense suspension we inpose, Attorney Johann wll have to
denonstrate that she understands the standards to which we hold
the persons we license to represent others in our |egal system
and that she wll conform her conduct to those standards.

13 Attorney Johann was licensed to practice law in
Wsconsin in 1982 and practices in Cedarburg. She has not been
the subject of a prior disciplinary proceeding. The referee in
this proceeding, John A Fiorenza, reserve judge, found Attorney
Johann in default for failure to answer the Board s anended
conplaint and made findings of fact as alleged in that anended
conpl ai nt.

14 In 1994, the man with whom Attorney Johann had a child
petitioned the circuit court to be declared the father of that
child and to establish a visitation schedule. Responding to the
petitioner’s proposed findings of fact, conclusions of |aw and
judgnent in that paternity action, Attorney Johann filed a letter
with the court that was addressed to the famly court
comm ssioner, two circuit judges and the clerk of court asserting
that the two judges had engaged in “biased, deliberate, illegal,

mal i ci ous, knowi ng, and fraudulent interference” with her custody
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of her child and that they engaged in the “illegal and malicious
destruction of [her] life.” She al so accused the judges of having
made “hat e-based” decisions against her. The referee concl uded
that those statenents were made with reckless disregard of their
truth or falsity, in violation of SCR 20:8.2(a).*

15 In early Novenber of 1995, Attorney Johann distributed
in the Racine area a printed handout strongly critical of her
child s father and his wife. That handout included a picture of
the father bearing a caption wth his nane and the term “Accused
Serial-Rapist.” It urged a boycott of the law firmw th which the
wife of her child s father practiced, accusing her of having
cooperated with the father in depriving Attorney Johann of
t housands of dollars of incone each week by their benefiting from
books she asserted she had witten and by refusing to return to
her research and a manuscript. During the Board's investigation
of this matter, Attorney Johann testified that one of the reasons
she distributed that material was to reduce the wife's inconme and
thereby limt the financial resources available to her child s
father to proceed wth the paternity action. The referee
concluded that this conduct constituted a violation of the

Attorney’s Qath, SCR 40.15,% by which an attorney swears to

! SCR 20:8.2 provides, in pertinent part: Judicial and |egal
officials

(a) A lawer shall not nmake a statenent that the |awer
knows to be false or with reckless disregard as to its truth or
falsity concerning the qualifications or integrity of a judge,
adj udi catory officer or public legal officer, or of a candidate
for election or appointnent to judicial or |egal office.

2 SCR 40. 15 provides, in pertinent part: Attorney’ s oath.
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“abstain fromall offensive personality,” and thus constituted a
viol ation of SCR 20:8.4(g).?3

16 The wife of the child s father filed a defamation
action against Attorney Johann, and at a hearing on her notion
for a tenporary injunction, Attorney Johann stated that she had
not brought with her any docunents establishing the truth of the
all egations in the handout and denied under oath that she had
been served with a subpoena requiring her to do so. The court
found that Attorney Johann testified untruthfully in this matter,
as a process server testified that Attorney Johann was served
wi th a subpoena requiring her to bring certain material to court.

17 Thereafter, Attorney Johann failed to appear at a
deposition, appeared only briefly at a reschedul ed deposition
before walking out, and did not appear for a third schedul ed
deposition. The attorney appointed by the court to serve as

referee to oversee discovery disputes in this proceedi ng obtained

The oath or affirmation to be taken to qualify for adm ssion
to the practice of law shall be in substantially the follow ng
form

| will abstain fromall offensive personality and advance no
fact prejudicial to the honor or reputation of a party or
W tness, unless required by the justice of the cause with which
am char ged;

8 SCR 20:8.4 provides, in pertinent part: M sconduct

It is professional m sconduct for a | awer to:

(g) violate the attorney’s oath.
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three dates on which a deposition of Attorney Johann could be
conducted, but Attorney Johann did not respond to his request to
select one of them The court determ ned that Attorney Johann’s
failure to nmake herself available for deposition constituted
di sobedi ence, resi stance and obstruction of the court’s
authority, held her in contenpt, and awarded default judgnent to
the plaintiff in the action. The court also found the statenments
made about the woman in the handout were false and issued a
per manent injunction against Attorney Johann.

18 The referee concluded that Attorney Johann’s failure to
make a reasonably diligent effort to conmply with a proper
di scovery request violated SCR 20:3.4(d).”* Her failure to conply
with three notices to appear for deposition and produce
previ ously subpoenaed docunents and failure to cooperate with the
court-appointed referee in discovery constituted know ng
di sobedience of an obligation wunder the <court’s rules, in

violation of SCR 20:3.4(c) °

* SCR 20:3.4 provides, in pertinent part: Fairness to
opposi ng party and counsel

A | awer shall not:

(d) in pretrial procedure, nmake a frivolous discovery
request or fail to nmake reasonably diligent effort to conply with
a legally proper discovery request by an opposing party.

® SCR 30:3.4 provides, in pertinent part: Fairness to
opposi ng party and counsel

A | awer shall not:
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19 In April, 1996, Attorney Johann nade a settlenent offer
to opposing counsel in the matter in which she agreed to stop
circulating docunents against the wfe, but not against the
father, and to refrain from including the wife as a naned
defendant in what she said was a forthcom ng class action | awsuit
against the child s father and others, in return for all of which
she sought dismssal with prejudice of the defamation action.
When opposing counsel did not respond to the offer, Attorney
Johann sent a letter to the district attorney asserting that the
filing of the defamation action against her constituted crim nal
fraud and that the plaintiff’s affidavit in support of it
constituted crimnal perjury. In that letter, she asked the
district attorney to comuni cate those allegations to the police
and sheriff’'s departnents.

10 The district attorney concluded that the letter made
frivolous allegations against the plaintiff as part of a series
of acts whose sole purpose was to harass the plaintiff and her
husband. When the district attorney refused to investigate
possi bl e crimnal charges against the plaintiff, Attorney Johann
attenpted to intimdate him into filing charges and use his
office as a means to harass the plaintiff. Attorney Johann
subpoenaed the district attorney to testify in the defamation
proceedi ng and questioned him about his decision not to issue

crimnal charges against the plaintiff. Thereafter, she naned the

(c) know ngly disobey an obligation under the rules of a
tribunal except for an open refusal based on an assertion that no
valid obligation exists.
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district attorney as a co-defendant in a federal action she filed
agai nst nunerous persons who she alleged had conspired against
her. The referee concluded that by this conduct, Attorney Johann
presented, participated in presenting, and threatened to present
crimnal charges solely to gain advantage in a civil matter, in
viol ation of SCR 20:3.10.°

11 When the Board notified her of the grievance alleging
her professional msconduct in threatening crimnal charges,
Attorney Johann did not respond tinely, proffer any reason for
her failure to respond, or request additional tinme to do so. She
also failed to respond tinely to a second letter from the Board
requesting information concerning the grievance. The referee
concluded that Attorney Johann’s failure to respond to the

Board’s letters violated SCR 21.03(4)’ and 22.07(2).8

® SCR 20:3.10 provides: Threatening crimnal prosecution

A lawer shall not present, participate in presenting or
threaten to present crimnal <charges solely to obtain an
advantage in a civil matter

" SCR 21.03 provides, in pertinent part: General principles.

(4) Every attorney shall cooperate with the board and the
admnistrator in the investigation, prosecution and disposition
of grievances and conplaints filed wth or by the board or
adm ni strator.

8 SCR 22.07 provides, in pertinent part: Investigation.
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12 In an unrelated matter, in June, 1995, Attorney Johann
volunteered to represent on appeal a person who had been
commtted involuntarily after being found not conpetent to stand
trial on several m sdeneanor offenses. The circuit court had
ordered the man to be nedicated involuntarily, but the man filed
a notice of appeal only from the order of conmmtnent. Attorney
Johann offered to represent him in the appeal on a pro bono
basis, with costs to be paid by a civil rights organizati on.

113 In early June, Attorney Johann wote the Court of
Appeal s that she was working to conplete the appellant’s brief
and submtted a nunmber of requests, including one for class
action status. The Court of Appeals took no action on that
subm ssi on because Attorney Johann was not a party to the appeal,
nor did she claim to represent the appellant. Attorney Johann
then gave the court an enploynent contract she had had the client
sign and asked for a short extension of the briefing tinme. The
court granted the request but said it would |look wth disfavor
upon any additional requests for extension. At the sane tine, it
denied Attorney Johann’s request for an extension of the page

limtation on the brief and denied the class action certification

(2) During the course of an investigation, the adm nistrator
or a conmmittee may notify the respondent of the subject being
i nvestigated. The respondent shall fully and fairly disclose all
facts and circunstances pertaining to the alleged m sconduct or
medi cal incapacity wthin 20 days of being served by ordinary
mail a request for response to a grievance. The adm nistrator in
his or her discretion my allow additional time to respond.
Failure to provide information or msrepresentation in a
di sclosure is m sconduct. The adm nistrator or commttee may nmake
a further investigation before nmaking a recommendation to the
boar d.
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request on the ground that the court had neither the authority
nor the fact-finding ability to determ ne whether class action
status woul d be appropri ate.

14 After the tine for filing the brief expired and she had
not filed the brief or requested an extension, Attorney Johann
asked for permssion to withdraw from representing the appell ant
but gave no reason for that request. The court denied the request
and again extended the tinme for the filing of the appellant’s
brief.

115 Five days after the new deadline, Attorney Johann filed
a 79-page brief with a 30-page appendi x that consisted of three
addi tional arguments rather than docunentary material. In her
cover letter acconpanying that brief, Attorney Johann again
stated her intention to seek <class action certification
notwi thstanding the court’s earlier order declaring that it was
w thout authority to grant such status. In one part of the
brief’s appendix, Attorney Johann included excerpts from an
amcus brief she had filed in a death penalty appeal in another
jurisdiction, asserting that they would assist the court in
deci ding what she terned the “judicial bias” of the circuit court
j udge who had presided in her client’s case. The Court of Appeals
subsequently noted that the trial court record contained no
indication that the issue of judicial bias ever had been raised.

116 By order of March 12, 1996, the Court of Appeals
di sm ssed the appeal, in part because the involuntary comm tnent
i ssue had becone noot and in part because of what it terned

Attorney Johann’s “egregious” violations of the appellate rules.



No. 96-3269-D

The court’s order also pointed out that 14 of the 21 issues
raised in the brief filed by Attorney Johann addressed in whole
or in part the appellant’s involuntary nedication, an issue that
was not before the appellate court, as the order for involuntary
medi cation issued after the appeal from the involuntary
commitnment order was filed, and neither the appellant nor
Attorney Johann filed a notice of appeal from the nedication
order.

17 The referee concluded that Attorney Johann’s conduct in
the appeal denonstrated a |ack of |egal know edge, skill, and
t horoughness in preparation reasonably necessary for the
representation of the client, in violation of SCR 20:1.1.° By
filing a brief exceeding the page limts after unsuccessfully
requesting an extension of those |imts, Attorney Johann
knowi ngly disobeyed an obligation wunder the rules of the
appel late court, in violation of SCR 20:3.4(c).

18 As discipline for the foregoing m sconduct, the referee
recommended that Attorney Johann’s license to practice |aw be
suspended for six nonths and, in the event she applies for
reinstatenment, that she be required to denonstrate she has ful
knowl edge and understanding of the Rules of Professional Conduct

for Attorneys and that her actions wll be in conformty wth

® SCR 20: 1.1 provides: Conpetence

A lawer shall provide conpetent representation to a client.
Conpetent representation requires the legal know edge, skill,
t horoughness and preparation reasonably necessary for the
representation.

10
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those rules. The condition on reinstatenent recommended by the
referee IS specified in t he rei nst at enent rul e, SCR
22.28(4)(f).*°

119 W adopt the referee’s findings of fact and concl usi ons
of law and determne that the recommended six-nonth |[|icense
suspension is the appropriate discipline to inpose for Attorney
Johann’ s professional m sconduct established in this proceeding.
In addition, we require her to pay the costs of the proceedi ng.

20 IT IS ORDERED that the |icense of Sara Lee Johann to
practice law in Wsconsin is suspended for six nonths, commencing
April 7, 1998.

21 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Sara Lee Johann pay to the Board of Attorneys
Pr of essi onal Responsibility the <costs of this proceeding,
provided that if the costs are not paid within the tine specified
and absent a showing to this court of her inability to pay the
costs within that tinme, the license of Sara Lee Johann to
practice law in Wsconsin shall remain suspended until further

order of the court.

0 SCR 22.28 provides, in pertinent part: Reinstatenent.

(4) The petition for reinstatenent shall show that:
(f) The petitioner has a proper understanding of and

attitude toward the standards that are inposed upon nenbers of
the bar and will act in conformty wth the standards.

11
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122 1T IS FURTHER ORDERED t hat Sara Lee Johann conply with

the provisions of SCR 22.26 concerning the duties of a person

whose |icense to practice law in Wsconsin has been suspended.

12






